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46 CFR parts 550, 551, 555, 560, 565, 585, 586, 587, and 588
Docket No. 98-25
AMENDMENTS TO REGULATI ONS GOVERNI NG RESTRI CTI VE
FOREI GN SHI PPI NG PRACTI CES, AND NEW REGULATI ONS
GOVERNI NG CONTROLLED CARRI ERS

ACGENCY: Federal Maritinme Conm ssion.

ACTI ON: Fi nal Rule.

SUMVARY: The  Federal Maritinme Commission is revising and
redesignating its regulations relating to section 19 of
the Merchant Marine Act, 1920, section 13(b)(5) of the
Shi pping Act of 1984, and the Foreign Shipping Practices

Act of 1988, and adding new regulations relating to

section 9 of the Shipping Act of 1984, in order to-

i ncorporate certain anmendnents made by the Ocean Shipping
Ref orm Act of 1998 as well as to clarify and reorganize
exi sting regul ations.

DATE: This rule is effective May 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Thomas Panebi anco
General Counsel
Federial Maritime Comm ssion
800 North Capitol Street N W
Washington, D.C. 20573- 0001
(202) 523-5740

SUPPLEMENTARY | NFORVATI ON:

On Decenber 4, 1998, the Federal Maritinme  Conm ssion

(" Conm ssion") published a proposed rule to revise its regul ations

on restrictive foreign shipping practices and controlled carriers.
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63 FR 67030. The proposed rule inplenmented changes nade by the
Ccean Shipping Reform Act of 1998, Public Law 105-258, 112 Stat.
1902 (*osra”), and also clarified existing regulations. I nterested
parties were given the opportunity to submt coments on the
proposed rule. The Conmi ssion received four comments fromindustry
groups and regul ated entities.

The first comment received by the Commission is from the
Counci| of European and Japanese National Shipowners' Associ ations
("CENSA"), which has three specific comments to the proposed rule.
CENSA first addresses sections 550.102 and 550. 301, which explicate
the regulatory action that nmay be taken by the Commi ssion in the
event it finds foreign shipping practices to create conditions
unfavorable to shipping. The proposed regulations indicate that
the Comm ssion may take action when it finds that "conpetitive
nmet hods, pricing practices or other practices" have created
condi ti ons unfavorable to shipping. This |anguage tracks verbatim
OSRA’s changes to section 19(a) (2) (fornerly section 19(1)(b)) of
the Merchant Marine Act, 1920. CENSA fears that this provision
expands the Conmission's power over privately-operated shipping
conpanies wth respect to their comercial pricing practices.
CENSA states that Organisation for Economc Cooperation and
Devel opnent (“OECD”) menber nations have agreed to reach a uniform
consensus as to the appropriate neasures to be taken to address

unfair or non-comercial practices. CENSA Dbelieves that such



-3 -
i ssues nmust be taken up in inter-governnmental fora rather than by
t he Comm ssi on. CENSA requests that the Conm ssion state that it
will not pursue any matter under section 19 of the Merchant Marine
Act, 1920 regarding the pricing practices of owners or operators of-
vessel s of a foreign country unless those practices have been shown
to be otherwise in violation of the Shipping Act of 1984 ("1984
Act") .

CENSA’s comment would have the Commission affirmatively
abdicate its statutory responsibility to conmbat conditions
unfavorabl e to shipping vested in it by Congress for the purpose of
permtting other bodies, like the OECD, to establish uniform rules.
By including in OSRA references to "pricing practices,” Congress
has bestowed upon the Conm ssion the specific responsibility to
review and retaliate against such practices where they create
conditions unfavorable to shipping in the U'S. foreign trade. The
Commi ssion cannot disregard this duty; should Congress determ ne
t hrough legislation to defer to the CECD or sonme other such forum
then the Comm ssion would change its approach accordingly. We
note, noreover, that the addition of "pricing practices" to the
statute is a clarification of existing law and authority, rather
than an expansion of such. The Conmm ssion has long interpreted

"pricing practices" to be included wthin the meaning of

“practices” generally, and has on nunmerous occasions acted
accordi ngly. The Commi ssion has therefore determned not to
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i ncorporate CENSA’s comment into the final rule.

CEMSA then addresses section 560.2(c), in which the Conm ssion
proposed to elimnate the term "fighting ships" from its
regul ation, and substitute in its place |anguage forbidding "bel ow
mar ket pricing designed to exclude conpetition." CENSA states that
the Comm ssion's determnation to elimnate the term “fighting-
ships" nust be taken in concert with what CENSA views as the
survival of the fighting ship concept, though not the term in
OSRA. CENSA argues that Congress did not intend to elimnate the
concept of fighting ships, but instead neant to recognize current
conditions in which predatory practices would often be undertaken
by multiple ship conbinations rather than by a single "fighting
ship." CENSA points to section 10(b) (6) of the 1984 Act as anended
by OSRA as evidence of the survival of the fighting ship concept.
That section indicates that “[n]Jo common carrier, either alone or
in conjunction with any other person, directly or indirectly, may
use a vessel or vessels in a particular trade for the purpose of
excl udi ng, preventing, or reducing conpetition, by driving another
ocean conmon carrier out of that trade." Prior to the enactnent of
OSRA, the section (previously designated as section 10(b)(7))
indicated that “[n]o conmon carrier, either alone or in conjunction
with any other person, directly or indirectly, may enploy a
fighting ship.” CENSA argues that the replacenent of the term

"fighting ship” reflects a refinement of the concept. CENSA fears
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that the proposed regulation proffered by the Commssion is too
vague and could lead to an overly broad interpretation to the
detriment of conpetitive pricing mechanisns. For this reason,
CENSA proposes that the Commssion include the Ianguage from
section 10(b) (6) in place of the term "fighting ship" in 46 CFR
560. 2(c).

The deletion of the term "fighting ship" from section 560.2(c)
was undertaken to reflect the deletion of that term from the 1984
Act . However, the definition of "predatory practices" in section
560.2(c), as CENSA has made clear, should continue to include the
concept of a reduction in conpetition through the use of pricing
mechani sns designed to push a common carrier out of a particular

trade. The section as proposed indicated that predatory practices

may be but are not limted to below cost pricing and the use of
cl osed conferences enploying deferred rebates. Q her actions or
practices may very well fall into the definition of "predatory
practices,” as the list is not exhaustive. However, CENSA'’s

coment in this regard does serve to clarify and refine the concept
the Commission attenpted to propose in section 560.2(c);

accordingly, the Commission has determned to anmend section

560. 2(c) to read as follows:

(c) Use of predatory practices, possibly including but not
limted to the use of a vessel or vessels in a particular
trade for the purpose of excluding, preventing, or reducing

competitiaon by driving another ocean common carrier out of

that trade, and closed conferences enploying deferred rebates,
whi ch unduly inpair access of a U S flag vessel to the trade.

o RN
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Final |y, CENSA addresses section 560.7(b)(3)(i), in which the:

Conmi ssi on proposed to include the suspension of service contracts
as a possible remedy to address restrictive foreign shipping
practices under section 13(b)(6) of the 1984 Act. CENSA ar gues
that OSRA did not anend section 13(b)(6) of the 1984 Act to include
t he suspension of service contracts, although it did amend other
sections of the Act to reflect this penalty.
CENSA is m staken. The Foreign Shipping Practices Act of
1988 (“FSpA”) as anended by OSRA indicates that "the actions
agai nst foreign carriers authorized in subsections (e) and (f)
may be used in the admnistration and enforcenent of section

13(b) (6) of the Shipping Act of 1984." See subsection 1lla(h). The

actions in subsections (e) and (f) include, at subsection
(e) (1) (B), "suspension, in whole or in part, of any or all tariffs
and service contracts.” The suspension of service contracts is

authorized by OSRA’s nodification to the FSPA, and is correctly
included in section 560.7(b)(3) (i).

The second comrent is from the National I ndustria
Transportation League (“NITL”), a shipper organization. The
comment exam nes redesignated part 560, which inplenents section
13(b) (6) of the Shipping Act of 1984, as revised (and renunbered -
it was fornmerly section 13(b)(5)) by OSRA The comment
specifically addresses section 560.2(c), in which the Conm ssion

proposed to amend its regulations relating to "predatory practices”
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by including in the description of such practices the definition
"possibly including but not Iimted to below market pricing
designed to exclude conpetition.” NTL states that this amendnent
is not necessitated by OSRA, is vague, and is not supported by
wel | - devel oped | aw. NI TL states that it is concerned that the
precedent established by this proposed rule, if inplenented, could
be used in other contexts, |ike clains under section 10 of the 1984
Act, and that such usage woul d be inappropriate.

NI TL argues that case law indicates that the term "predatory

practices" is taken to nean pricing activity below costs, not bel ow

market pricing, citing inter alia Brooke Goup, Ltd. v. Brown and

WIllianmson Tobacco Corp., 509 U.S. 209 (1993). NITL concl udes that

the reference to "below market pricing designed to exclude
conpetition" should be elimnated.

As expl ai ned above, in response to CENSA’s coment, section
560. 2(c) has been anended to renove the reference to "bel ow market
pricing."” For this reason, NITL’s concerns with the use of the
"bel ow market" |anguage appear to have been nooted. Accordingly,
no further change in the anmended rule is necessitated.

The third comrent received by the Commssion is from the China
Ccean shipping Conpany (“COSCO”). COSCO notes that OSRA has
elimnated several exceptions to the Conmssion's controlled
carrier program which elimnation will have the effect of inposing

on COSCO controlled carrier regulations in the trade between the
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U.S. and China fromwhich it was previously exenpt. COSCO further
states that it should not be considered a controlled carrier, as it
al l egedly does not receive any allocations or subsidies from the
Chi nese governnent.

COSCO’s coments are in the nature of a policy-based objection
to the scope of the controlled carrier provisions, and Congress's
del etion of certain exceptions. Therefore, no changes to the rule
are warranted by COSCO s comments.

The final comment received by the Conmission is from Fruit
Shi ppers Ltd. This coment, captioned as a response to Docket No.
98-25, in fact addresses issues as to the definition of "common
carrier" in sections 514.2 and 572.104(f), which were raised in
Docket No. 98-29, 63 FR 70368. Because the comment relates only to
t hose sections, and does not address any of the issues in this
docket, the Comm ssion will consider the coment in the context of
t hat proceedi ng.

In accordance with the Regulatory Flexibility Act, 5 US. C
601 et seq., the Chairman of the Federal Maritinme Conm ssion has
certified to the Chief Counsel for Advocacy, Smal |  Busi ness
Adm nistration, that the rule will not have a significant inpact on
a substantial nunber of small entities. In its Notice of Proposed
Rul emaki ng, the Commi ssion stated its intention to certify this
rul emaki ng because the proposed changes affect vessel-operating

conmon carriers, entities that are not considered to be small. The
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comments received did not dispute the Conmission's intention to
certify; therefore, the certification is continued.

This regulatory action is not a "mgjor" rule under 5 U S C

804 (2) .

Li st of subjects

46 CFR part 585 and 550

Adm nistrative practice and procedure, Maritinme carriers.
46 CFR part 586 and 551
Japan, Maritinme carriers.

46 CFR part 5812 and 560

Adm nistrative practice and procedure, Maritinme carriers.

46 CFR part 588 and 555

Adm nistrative practice and procedure, |Investigations, Maritine

carriers.
46 CFR nart 565

Adm nistrative practice and procedure, Maritinme carriers, Reporting

and recordkeepi ng requirenents.

For the reasons set out in the preanble, the Comm ssion anmends 46

CFR parts 585, 586, 587, and 588, and adds new part 565, as set

forth bel ow

1. Revise the title of subchapter C to read:

R R R S
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SUBCHAPTER C - - REGULATIONS AND ACTIONS TO ADDRESS RESTRI CTI VE
FOREI GN MARI TI ME PRACTI CES
PART 585 - - REGULATIONS TO ADJUST OR MEET CONDI TI ONS UNFAVORABLE

TO SH PPING IN THE FOREI GN TRADE OF THE UNI TED STATES

1. Redesignate part 585 as part 550, and transfer newy designated:
part 550 to Subchapter C

2. The authority citation for redesignated part 550 is revised to
read as set forth bel ow

Authority: 5 U.$.C. 553; sec. 19(a)(2), (e),(f), (g),(h), (1),(3), (k)
and (1) of the Merchant Marine Act, 1920, 46 U S.C app. 876(a)(2),
(e),(f),(g),(h),(i),(j),(k) and (1), as anmended by Pub. L. No. 105-
258; Reorgani zation Plan No. 7 of 1961, 75 Stat 840; and sec. 10002
of the Foreign Shipping Practices Act of 1988, 46 U S.C app.

1710a.
2A.  Add a note to newy designated Part 550 to read as foll ows:

Note to Part 550: In accordance with 44 U S. C. 3518(c)(l)(B), and
except for investigations undertaken with reference to a category
of individuals or entities (e.g., an entire industry), any
information requests or requirenents in 46 CFR part 550 are not
subject to the requirenments of section 3507 of the Paperwork
Reducti on Act because such collections of information are pursuant

to acivil, administrative action or investigation by an agency of -
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the United States against specific individuals or entities.

3. Revise redesignated section 550.102 to read as set forth bel ow

§ 550.102 Scone.

Regul atory actions may be taken when the Conm ssion finds, on
its own notion or upon petition, that a foreign government has
promul gated and enforced or intends to enforce |aws, decrees,
regul ations or the like, or has engaged in or intends to engage in
practices which presently have or prospectively could create
conditions unfavorable to shipping in the foreign trade of the
United States, or when owners, operators, agents or nasters of
foreign vessels engage in or intend to engage in conpetitive
nmet hods, pricing practices or other practices which have created or

could create such conditions.

4. Revise redesignated section 550.103(a) and (b) to read as set

forth bel ow

(a) Act neans the Merchant Marine Act, 1920, as anended by

Pub. L. No. 101-595 and as anended by Pub. L. No. 105-258.

(b) Person neans individuals, corporations, partnerships and
associ ations existing under or authorized by the laws of the United
States or of a foreign country, and includes any common carrier,

tranp operator, bulk operator, shipper, shippers' association
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i mporter, exporter, consignee, ocean transportation internediary,
marine term nal operator, or any conponent of the Government of the

Uni ted States.

* ok Kk K K

5. Revi se redesignated section 550.201(a) to read as set forth-

bel ow

§ 550.201 Xnfarnation orders.

* ok ok kK

(a) The Commission may, by order, require any person (including any-
common carrier, tranp operator, bulk operator, shipper, shippers'
associ ation, ocean transportation internediary, or marine term nal
operator, or any officer, receiver, trustee, |essee, agent, or,
enpl oyee thereof), to file with the Conmi ssion a report, answers to:
questions, documentary material, or other information which the-

Conmmi ssi on consi ders necessary or appropriate;

* * k K ok

6. Revi se redesignated section 550.202(b) introductory text and

(b)(3) to read as set forth bel ow

550.232 Tvpe of |Information

(b) Shipper, shippers' association, or ocean transportation

intermediary in the affected trade to furnish any or all of the.
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followng information:

(1) * * =

(2) * * *

(3) Amunt of brokerage, ocean transportation internediary
conpensation or other charges collected or paid in connection with
shipnents in the affected trade; and
ok ok % %

7. Revise the introductory text and paragraph (d) of redesignated
section 550.301 to read as set forth bel ow

§ 550.301 Findings.

For the purposes of this part, conditions created by foreign
governnental action or conpetitive nethods, pricing practices or
ot her practices, of owners, operators, agents or nasters of foreign
vessel s are found unfavorable to shipping in the foreign trade of

the United States, if such conditions:

* ok ok Kk ok

(d) Restrict or burden a carrier's internodal novenents or
shore-based maritinme activities, including termnal operations and
cargo solicitation; agency  services; ocean transportation
internmediary services and operations; or other activities and

services integral to transportation systens; or
* ok ok Kk %

8. Revi se redesignated section 550.601(c) to read as set forth
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bel ow

§ 550.601 Actigns to correct unfavorable conditions.

* ok ok kK

(c) Suspend, in whole or in part, tariffs and service
contracts for carriage to or fromUnited States ports, including a
common carrier's right to use tariffs of conferences and service
contracts of agreenents in United States trades of which it is a

menber for any period the Comm ssion specifies;

* ok ok kX

9. Revise redesignated section 550.602 to read as set forth bel ow

§ 550.602 Penaltyv.

A common oarrier that accepts or handles cargo for carriage
under a tariff or service contract that has been suspended under §
550.505 or § 550.601 of this part, or after its right to use
another tariff or service contract has been suspended under those

sections, is subject to a civil penalty of not nore than $50, 000

for each day that it is found to be operating under a suspended

tariff or service contract.

PART 586 - ACTIONS TO ADJUST OR MEET CONDI TI ONS UNFAVORABLE

TO SH PPING IN THE U. S. FORElI GN TRADE

1. Redesignate part 586 as part 551, and transfer newy desi gnated
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part 551 to Subchapter C

2. The authority citation for redesignated part 551 is revised to

read as set forth bel ow

Authority: 46 U S.C. app. 876(1)(b); 46 U S.C. app. 876(5) through
(12); 46 CFR part 550; Reorganization Plan No. 7 of 1961, 26 FR

7315 (August 12, 1961).
2A. Add a note to newy designated Part 551 to read as follows:

Note to Part 551: In accordance with 44 U S.C. 3518(c)(l)(B), and
except for investigations undertaken with reference to a category
of individuals or entities (e.g., an entire industry), any
information requests or requirenents in 46 CFR part 551 are not
subject to the requirenents of section 3507 of the Paperwork
Reduction Act because such collections of information are pursuant
to acivil, administrative action or investigation by an agency of

the United States against specific individuals or entities.

3. Redesignated section 551.3 is renoved.

PART 587 - ACTIONS TO ADDRESS CONDI TI ONS UNDULY | MPAI RI NG
ACCESS OF U.S. -FLAG VESSELS TO OCEAN TRADE BETWEEN FOREI GN PORTS

1. Redesignate part 587 as part 560, and transfer new y designated

part 560 to Subchapter C

2. The authority citation for redesignated part 560 is revised to

i g v
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read as set forth bel ow
Authority: 5 U S. C 553; secs. 13(b)(6), 15 and 17 of the Shipping
Act of 1984, 46 U S.C app. 1712(b)(6), 1714, and 1716, as anended
by Pub. L. No. 105-258; sec. 10002 of +the Foreign Shipping

Practices Act of 1988 (46 U . S.C. app. 1710a), as anended by Pub. L.

No. 105-258.
3. Revi se redesignated section 560.1(a) to read as set forth
bel ow:

§ 560.1 Purpoge; aeneral provisions.

(a)(l) It is the purpose of this part to enunerate certain
conditions resulting from the action of a comon carrier, acting
alone or in concert with any person, or a foreign governnent, which
unduly inpair the access of a vessel docunented under the |aws of

the United States whether liner, bulk, tranp or other vessel,

(hereinafter "U S flag vessel") to ocean trade between foreign-

ports, which includes internodal novenents, and to establish
procedures by which the owner or operator of a U S. flag vessel
(hereinafter "U.S. flag carrier"”) may petition the Federal Maritinme
Commi ssion for relief under the authority of section 13(b) (6)of the

Shi pping Act of 1984 ("the Act") (46 U.S.C app. 1712(b)(6)).

(2) It is the further purpose of this part to indicate the
general circunstances under which the authority granted to the

Conmmi ssi on under section 13(b) (6)may be invoked, and the nature of

L e R s o
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t he subsequent actions contenplated by the Conmm ssion

(3) This part also furthers the goals of the Act with respect

to encouraging the developnent of an economically sound and-

efficient US flag liner fleet as stated in section 2 of the Act

(46 U.S.C. app. 1701).

* ok Kk Kk ok

4, Revi se redesignated section 560.2(c) to read as set forth

bel ow

§ 560.2 Factors indicating conditions unduly inpairing access.

(c) Use of predatory practices, possibly including but not
l[imted to the use of a vessel or vessels in a particular trade for
t he purpose of excluding, preventing, or reducing conpetition by
driving another ocean conmon carrier out of that trade, and cl osed
conferences enpl oying deferred rebates, which unduly inpair access

of a US. flag vessel to the trade.

5. Revise the first sentence of the introductory text of

redesi gnated section 560.5(a) to read as set forth bel ow

§ 560.5 Receipt of relevant infornmation.

(a) In making its decision on matters arising under section

13(b) (6)of the Act, the Commssion nmay receive and consider

S o e

e

Wi o =
y



- 18 -
rel evant information from any owner, operator, or conference in an
affected trade,. or from any foreign governnent, either directly or
t hrough the Departnent of State or from any other reliable source.

* Kk %

* kK K *x

6. Revise redesignated section 560.7(b)(3) (i) to read as set forth

bel ow

§ 560.7 Decisjign; sanctions: effective date.

* * % * *

(b)***

(3) (i) Suspension, in whole or in part, of any or all tariffs:
or service contracts for carriage to or from United States ports
for any period the Comm ssion specifies, or until such tine as
uni npai red access is secured for US. flag carriers in the affected,

trade.

* * * * *

PART 588 -- ACTIONS TO ADDRESS ADVERSE CONDI TI ONS AFFECTING U. S.:
FLAG CARRI ERS THAT DO NOT EXI ST FOR FOREI GN CARRI ERS IN THE UNI TED:

STATES

_V Redesignate-part 588 as part 555, and transfer newly designated-

part 555 to Sukhapter C.

PR R il e

"

FATSB RPN & = I 1h g S

L T ARG R, s

NIRRT 1 ey

oY TN S S (T IRRAAL T ARl M

Rl

It R R 6~ (e v ot

et

[ R S
W




- 19 -
2. The authority citation for redesignated part 555 is revised to

read as set forth bel ow

Authority: 5 U S.C. 553; sec. 10002 of the Foreign Shipping.
Practices Act of 1988 (46 U S.C. app. 1710a), as anended by Pub. L.

No. 105-258.
2A. Add a note to newy designated Part 555 to read as foll ows:

Note to Part 55-5: In accordance with 44 U S.C. 3518(c)(l)(B), and

except for investigations undertaken with reference to a category.

of individuals or entities (e.g., an entire industry), any

information requests or requirenents in 46 CFR part 555 are not
subject to the requirenents of section 3507 of the Paperwork
Reduction Act because such collections of information are pursuant
to acivil, admnistrative action or investigation by an agency of

the United States against specific individuals or entities.

3. Revise redesignated section 555.1 to read as set forth bel ow

555.1 Purpose.

It is the purpose of the regulations of this part to establish
procedures to implement the Foreign Shipping Practices Act of 1988,
as anended by the Ccean Shipping Reform Act of 1998, which
aut hori zes the Conm ssion to take action against foreign carriers,
whose practices- or whose governnent's practices result in adverse
conditions affecting the operations of United States carriers,

whi ch adverse conditions do not exist for those foreign carriers in
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the United States. The regulations of this part provide procedures
for investigating such practices and for obtaining infornmation
relevant to the investigations, and also afford notice of the types

of actions included anong those that the Conmi ssion is authorized

to take.

4. Revise redesignated section 555.2(a), (c), and (d) to read as

set forth bel ow

(a) “Common carrier," “marine termnal operator,” “ocean
transportation internediary,"” "ocean common carrier," "person,"
"shi pper,” "shippers' association,” and "United States" have the
nmeani ngs given each such term respectively, in section 3 of the

Shi pping Act of 1984 (46 U.S.C. app. 1702);

* * ok K Kk

(c) "Maritinme services" neans port-to-port carriage of cargo

by the vessels operated by ocean conmon carriers;

(d) "Maritime-rel ated services" neans internodal operations,
termnal operations, cargo solicitation, agency services, ocean
transportation intermediary services and operations, and all other
activities and services integral to total transportation systems of
ocean common carriers and their foreign domiciled affiliates on

their own and others' behal f;
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* ok Kk Kk K

5. Revi se redesignated section 555.4(a) and (c) to read as set

forth bel ow

§ 555.4 Petitions.

(a) A petition for investigation to deternmine the existence of

adverse conditions as described in 555.3 may be submtted by any
person, including any common carrier, shi pper, shi ppers'
associ ation, ocean transportation internediary, or marine term nal
operator, or any branch, departnent, agency, or other conponent of
the Governnent of the United States. Petitions for relief under
this part shall be in witing, and filed in the formof an origina
and fifteen copies with the Secretary, Federal Maritime Conm ssion

Washi ngt on, DC 20573.

(c) A petition which the Comm ssion determnes fails to conply
substantially with the requirenents of paragraph (b) of this
section shall be rejected pronptly and the person filing the
petition shall be notified of the reasons for such rejection.
Rejection is wthout prejudice to the filing of an anended

petition.

6. Revise redesignated section 555.8 (a)(2) to read as set forth

bel ow:

§ 555.8 Action against foreign carriers.
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(a) * * *

(2) Suspension, in whole or in part, of any or all tariffs or
service contracts, including the right of an ocean conmon carrier
to use any or all tariffs or service contracts of conferences in
United States trades of which it is a nenber for such period as the
Conmi ssi on specifies;

* ok * % *

PART 565 -- CONTROLLED CARRI ERS
1. Add part 565 to subchapter C to read as set forth bel ow

PART 565 - CONTROLLED CARRI ERS

Sec.

565. 1 Pur pose and scope.

565. 2 Definitions.

565. 3 Classification as controlled carrier.

565. 4 Notification to Conm ssion of change in control

565.5 Excepti ons.

565. 6 Level of rates and charges generally.

565. 7 Ef fecti ve dates.

565. 8 Speci al perm ssion.

565.9 Conmi ssi on review, suspension and prohibition of rates,
charges, classifications, rules or regulations.

565. 10 Suspensi on procedures, period and replacenent rates.

565. 11 Presidential review

565. 12 Stay, postponenent, di sconti nuance or suspension of
action.

565. 13 OVB control nunber assigned pursuant to the Paperwork

Reducti on Act

AUTHORI TY: 46 U. S.C. App. 1708, as anmended by Pub. L. No. 105-258.
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A 565.1 Purposé and Scope.

(a) Purpose. The regulations of this part are intended to
carry out the Conm ssion's mandate under section 9 of the Shipping
Act of 1984, as anended by the Ccean Shipping Reform Act of 1998,
to nonitor the practices of controlled carriers and ensure that

they do not:

(1) maintain rates or charges in their tariffs and service

contracts that are below a level that is just and reasonable; por

(2) establish, maintain or enforce unjust or unreasonable
classifications, rules or regulations in those tariffs or service
contracts which result or are likely to result in the carriage or
handling of caxgo at rates or charges that are below a just and

reasonabl e | evel

(b} Scope. The regulations contained in this part set forth
the special procedures whereby controlled carriers' tariffs and
service contracts becone effective and are reviewed by the
Conmi ssion. These regulations in no way exenpt controlled carriers
from other Commission regulations or statutory authority to which
they may otherwi se be subject as ocean conmon carriers. These
regulations apply to all controlled carriers operating in the

foreign commerce of the United States unless excepted under section

9(f) of the Shipping Act of 1984, as reflected by § 565.5.

§ 565.2 Definitions.
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(a) Controlled carrier nmeans an ocean comon carrier that is,

or whose operating assets are, directly or indirectly owned or
controlled by a governnent. Ownership or control by a governnent
shal |l be deened to exist with respect to any ocean conmon carrier
if:

(1) a majority portion of the interest in the carrier is
owned or controlled in any manner by that governnent, by any agency
thereof, or by any public or private person controlled by that

government; or

(2) that governnment has the right to appoint or disapprove

the appointnent of a majority of the directors, the chief operating-

officer or the chief executive officer of the carrier.

(b) Effective date has the sane neaning it has in 46 CFR part

520.

§ 565.3 .Classifiication as controlled carrier.

(a) Notification. The Conmission will periodically review the

ocean common carriers operating in the foreign comerce of the
United States and will notify any ocean common carrier of any

change in its classification as a controlled carrier.

(b) Rebuttal of classification. (1) Any ocean common carrier

contesting such a classification may, within 30 days after the date

of the Comm ssion's notice, subnmt a rebuttal statenent.

(2) The Conm ssion shall review the rebuttal and notify the
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ocean comon carrier of its final decision.

§ 565.4 Notifigation to Conmission of change in control

Wenever the operation, control or ownership of an ocean

common carrier is transferred resulting in a mgjority portion of

the interest of that ocean common carrier being owned or controlled:

in any manner by a government, the ocean comon carrier shall
i mredi ately serid witten notification of the details of the change
to the Secretary of the Conmm ssion. If a carrier is newy

commenci ng ocean conmmon carrier operations in a United States

trade, and if a mpjority portion of the carrier is owned or:

controlled by a governnent, or if a governnment may approve or.
di sapprove the:majority of directors or the chief executive or
operating offiger of the carrier, the carrier shall inmrediately.
send witten notification to the Secretary of the details of such.

ownership or control.
§ 565.5 Exceptiions.

Al controlled carriers shall be subject to provisions of this
part and section 9 of the Shipping Act of 1984 except those which

neet the following exceptions:

(a) when the vessels of the controlling state are entitled by
a treaty of the United States to receive national or

nost -favored-n& on treatnent; or

(b) when the controlled carrier operates in a trade served
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exclusively by controlled carriers.
S 565.6 level of rates and charges generally.

No controlled carrier may maintain or enforce rates or charges

inits tariffs or service contracts that are below a level that is

just and reasonabl e. No controlled carrier may establish or
mai ntain unjust or unreasonable classifications, rules, or
regulations in its tariffs or service contracts. An unjust or

unreasonable classification, rule or regulation neans one that-

results or is likely to result in the carriage or handling of cargo
at rates or charges that are below a just and reasonable |[evel

See § 565.9(a) (2) (Rate standards).

§ 565.7 Effective dates.

(a) Generally. Except for service contracts, the rates
charges, classifications, rules or regulations of controlled
carriers may not, unless the Comm ssion has granted special
perm ssion, begome effective sooner than the 30th day after the

date of publication.

(b) Open rates. (1) Cenerallv. Controlled carriers that are
nmenbers of conference agreenents publishing rates for commodities
designated as open by the conference are subject to the 30-day
controlled carrier notice requirenent, except when speci al

perm ssion is granted by the Conm ssion under § 565. 8.

(2) Conf er ence publication of reduced open rates
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Not wi t hst andi ng paragraph (b)(l) of this section, a conference nay,

on less than 30 days' notice, publish reduced rates on behalf of

controlled carrier nenbers for open-rated comoditi es:

(i) at or above the mninmum |l evel set by the conference; or

(ii) at or above the level set by a nenber of the conference
that has not been determned by the Commi ssion to be a controlled

carrier subject to section 9 of the Shipping Act of 1984.

(c) | ndependent _action rates of controlled carriers.

Conferences may publish on behalf of their controlled carrier

nmenbers |ower independent action rates on less than 30 days'

notice, subject to the requirenents of their basic agreenents and’

subj ect to such rates being published at or above the |evel set by

a nmenber of the conference that has not been determ ned by the

Conmi ssion to he a controlled carrier subject to section 9 of the

Shi ppi ng Act of 1984.

§ 565.8 Special perm ssion

Section 8(d) of the Shipping Act of 1984 authorizes the-

Commission, in its discretion and for good cause shown, to permt.
i ncreases or decreases in rates, or the issuance of new or initial
rates, on less than statutory notice under § 565.7. Section 9(c)

of the Shipping;, Act of 1984 authorizes the Conmi ssion to permt a

controlled carrier's rates, charges, «classifications, rules or

regul ations to becone effective on |ess than 30 days' notice. The
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Commi ssion may also in its discretion and for good cause shown, -
permt departures from the requirenents of this part. The
Commi ssion will consider such requests for special permssion by

controlled carriers pursuant to its procedures set forth at 46 CFR

part 520.

§ 565.9 Commi ssion review, suspension and prohibition of rates,

charges, classifications., rules or regulations.

(a) (1) -Request for djustification. Wthin 20 days of a

request (with respect to its existing or proposed rates, charges,
classifications, rules or regulations) from the Comm ssion, each
controlled carrier shall file a statement of justification that
sufficiently details the controlled carrier's need and purpose for

such rates, charges, classifications, rules or regulations upon

whi ch the Conm ssion may reasonably base its determ nation of the

| awf ul ness thereof.

(2) _Rate .standards. (i) In determning whether rates,

charges, classifications, rules or regulations by a controlled
carrier are just and reasonable, the Conmission shall take into
account whether the rates or charges which have been published or
assessed or which would result from the pertinent rates, char ges,
classifications, rules or regulations are below a level which is
fully conpensatory to the controlled carrier based upon that

carrier's actual or constructive costs.
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(i) For the purposes of § 565.9 (a)(2)(i), "constructive
costs" means the costs of another carrier, other than a controll ed
carrier, operating simlar vessels and equipnent in the sane or a

simlar trade.

(iii)  The Commission may also take into account other

appropriate factors, including, but not limted to, whether

(A) the rates, charges, classifications, rules or regulations
are the sane as or simlar to those published or assessed by other
carriers in the sane trade;

(B) the rates, charges, classifications, rules or regulations
are required to assure novenent of particular cargo in the trade;
or

(O the rates, charges, classifications, rules or regulations

are required to maintain acceptable continuity, level or quality of

common carrier service to or from affected ports.

(3) Tinme for determ nation. The Conmi ssion shall determ ne

within 120 days of the receipt of information requested by the
Commi ssion under this section, whether the rates, char ges,
classifications, rules or regulations of a controlled carrier may
be unjust and unreasonabl e. Wienever the Commission is of the

opinion that the rates, char ges, cl assifications, rules or

regul ati ons published or assessed by a controlled carrier may be

unjust and unreasonable, the Conmission shall issue an order to the
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controlled carrier to show cause why those rates, char ges,

classifications, rules or regulations should not be prohibited.

(b) Suspension. Pendi ng a decision on whether to prohibit
the rates, charges, classifications, rules or regulations of a
controlled carrier, the Conm ssion nay suspend the rates, charges,

classifications, rules or regulations. See § 565.10.

(c) Prohibition. The Conmi ssion shall prohibit the use of

any rates, charges, classifications, rules or regulations that the
controlled carrier has failed to denobnstrate to be just and
reasonabl e. In a proceeding under this paragraph, the burden of
proof is on the controlled carrier to denonstrate that its rates,
char ges, classifications, rules or regulations are just and
reasonable. The use of rates, charges, classifications, rules or
regul ations published or assessed by a controlled carrier that have

been suspended or prohibited by the Conm ssion is unlawf ul.

(d) Publication. Al final orders of prohibition shall be

published in the Federal Reqgister

§ 565.10 Suspenision procedures and replacenent rates.

(a) (1) Suspension prior to effective date. Pending a

determination a$ to their lawfulness in a prohibition proceeding as
described in § 565.9, the Conmssion may suspend the rates,
charges, classifications, rules or regulations at any tinme before

their effective date.
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(2) Suspension after effective date. In the case of rates,

charges, classifications, rules or regulations that have already
becone effective, the Comnmission may, upon the issuance of an order
to show cause, suspend those rates, charges, classifications, rules
or regulations on not less than 30 days' notice to the controll ed

carrier.

(b) Period of suspension. In any case, no period of

suspensi on nmay be greater than 180 days.

(c) Implementation. (1) Upon issuance of an order

suspending a rate, charge, classification, rule or regulation in
whole or in part, the Commission shall direct the controlled.
carrier to renove the suspended nmteri al from its tariff

publication; or

(2) if the matter subject to the suspension order is not
covered by paragraph (c)(l) of this section, the Conm ssion shal

set forth procedures in the order for inplenenting the suspension.

(3) Publication. Al orders of suspension shall be published

in the Federal Register.

(d) Replacenent rates. Controlled carriers may publish in

tariffs or file in service contracts rates, char ges,
classifications, rules or regulations in lieu of the suspended

matter ("replacenent rates").

(1) Effective date. In the case of replacenent rates which
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are published in tariffs and which are scheduled to becone
effective during a suspension period, nmay becone effective
i medi ately upon either their publication in tariffs or upon the

effective date of the suspension, whichever is later.

(2) Reidgction of replacenent rates. The Comm ssion may

reject the replacement rates, charges, «classifications, rules or
regul ations published in tariffs or filed in service contracts to
take effect during the suspension period if they are unjust and
unr easonabl e. In determ ning whether to reject replacenent rates,
charges, classifications, rules or regulations, the Conm ssion wll
consi der whether they would result in total charges (i.e, rate plus
appl i cabl e surcharges) that are lower than the |owest conparable
charges effective for a common carrier, other than a controlled

carrier, serving the sane trade.

(3) At the same tinme it announces replacenent rates, the
controlled carrier shall submt to the Secretary of the Conm ssion,
a letter identifying the specific conpeting conmmon carrier's rates,
charges, classification or rules resulting in total charges which

are equal to or lower than its own.

§ 565.11 Presidential Review.

The Commi ssion shall transmt all orders of suspension or

final orders of prohibition to the President of the United States

concurrently with the subm ssion of such orders to the Federal
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Resi ster pursuant to § 565.9(d) or § 565.10(c) (3). The President
may, within 10 days of either the receipt or effective date of the
order, request in witing that the Comm ssion stay the effect of

the order for reasons of national defense or foreign policy.

§ 565.12 Stav, postponenent, di sconti huance or suspension of:

action.

The Conmi ssion may, on its own notion or upon petition,
post pone, discontinue, or suspend any and all actions taken by it
under the provisions of this part. The Comm ssion shall
imedi ately stay the effect of any order issued under this part as

requested by the President pursuant to § 565.11.

§ 565.13 OWVB agontrol nunber assidgned pursuant to the Paperwork

Reducti on Act

The Conmi ssion has received OV approval for this collection
of information pursuant to the Paperwork Reduction Act of 1995, as
amended. In accordance with that Act, agencies are required to
display a currently valid control nunber. The valid control nunber

for this collection of information is 3072-0060.

By the Conm ssion.
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